
HUMAN RIGHTS MIGHT STILL BE BURIED BEHIND THE
PENALTY

«Tutti gli esseri umani nascono liberi ed eguali in dignità e diritti». Ma questo spesso non
accade, soprattutto in determinate circostanze. Una di queste è il carcere. Basti pensare che
la causa di morte più comune in carcere è la malattia, spesso conseguenza prevedibile di
grave sovraffollamento, malnutrizione, condizioni antigeniche e mancanza di cure mediche.
Ancora troppo spesso i diritti umani dei detenuti passano in secondo piano.
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Abstract ENG

«All human beings are born free and equal in dignity and rights». But this doesn´t happen
a lot, mostly under certain circumstances. One of these is the prison. Just think that the
most common cause of death in prison is disease, often the predictable result of severe
overcrowding, malnutrition, unsanitary conditions and lack of medical care. Still too
often prisoners human rights take a back seat.

Summary: 1.Introduction; 2. Prohibition of inhuman or degrading treatment of prisoners;
3. The response of the European Court of Human Rights; 4. Mass imprisonment in the
world scenario; 5. Conclusion.

1. Introduction

The deterioration of the penitentiary system, after a long period of general disinterest, is a
topic of considerable significance nowadays. The need to shed light on this issue has
become stronger especially after the ruling of the European Court of Human Rights in the
Torreggiani and others v. Italy case[1] of 2013, in which the incompatibility between the
structural conditions of the Italian prison system and the safeguard of fundamental human
rights was sanctioned.

But the question turns out to have deeper roots. Already Voltaire said «Do not let me see
your buildings, but your prisons, because they measure the civilization of a nation».

A few centuries later, the Nazi regime would stain itself with practices aimed at reducing
the human being to an object fully available for any intervention, manipulation and
violation.

Only with the Nuremberg trial such practices have been revealed, causing an impact so
great to lead the German Constitution to seal the radical discontinuity with the Nazi
regime, the violator of human dignity.

Later in 2000, the Charter of Fundamental Rights of the European Union[2] refers directly
to this principle: «human dignity is inviolable. It must be respected and protected»,
inspired by the Constitutional Charters of the States.

Article 32[3] of the Italian Constitution relating to health, therefore to the body of the
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person, states: «The law cannot in any case violate the limits imposed by respect for the
human person».

2. Prohibition of inhuman or degrading treatment of prisoners

On 20 October 2020, with the Badulescu v. Portugal judgment [4], the European Court of
Human Rights further specified the application areas of art. 3 of the ECHR[5], which
forbids inhuman or degrading treatments of prisoners.

At the origin of the judicial case, there is Ionut Marian Badulescu, a 39-year-old
Romanian citizen, currently detained in Tulcea, Romania.

Following the final ruling of 9 years and 6 months of imprisonment, the applicant was
handed over to the Portuguese judicial authorities and taken to the Porto prison, where he
was held for a period of 6 years and 6 months.

Regarding this period of imprisonment, Badulescu complained that he was held in
overcrowded cells and that he had lived in a limited personal space against his inviolable
individual rights.

The applicant, at the same time, complained that the cells of the Portuguese penitentiary
were unsanitary, exposed to seasonal temperature fluctuations and lacking adequate
protection of the toilet area. The applicant also complained of delay and inadequacy of the
dental care he had received during his detention. Finally, he denounced the inadequacy of
telephone contacts with his family, limited to five minutes per day.

3. The response of the European Court of Human Rights

The European Court of Human Rights has ordered the acceptance of the appeal brought
by Badulescu limited to the complaints relating to the degrading treatment suffered inside
the Porto prison.

In fact, the Portuguese penitentiary, in the period in which the applicant had served his
judgment, between October 2012 and March 2019, was overcrowded, as results from the
data relating to the prison population examined by the Detention Institution and from the
European Ombudsman’s report of 20 April 2017.

In particular, during his imprisonment, Badulescu had lived in an individual detention
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space less than 3 square meters, ranging between the size of 2.8 square meters for the cells
for two people and the size of 2.1 square meters for the collective cells, without heating
and within which six prisoners were also allocated.

The logistical and structural dysfunctions of the Portuguese penitentiary resulted in the
violation of art. 3 of the ECHR, concretizing a degrading treatment of the applicant.

Finally, Badulescu’s residual defensive complaints were rejected, concerning firstly the
inadequacy of medical treatment relating to his dental pathologies, due to the
insufficiency of the defensive allegations; then the limited time with which the detainee
could communicate by telephone with his family, because absolutely compliant with the
indications provided by the European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment.

4. Mass imprisonment in the world scenario

The International Center for Prison Studies made a comparison of detention and
overcrowding rates founding that on the international scene, on the one hand there is the
European legal culture and the welfare state model, which seemed capable of setting
limits, even if only partial, against of segregationist tendencies coming from the United
States International Center for Prison Studies made a comparison[6].

Such resistance, on the other hand, was not sufficient to avoid a crisis of the inclusive
model represented by European social democracies.

The successes of the process that led to mass imprisonment in countries such as Germany,
or the Scandinavian countries, underline the importance of the role assumed by individual
governments in determining a complete acceptance of the US model or, on the contrary,
in setting the necessary barriers.

According to G. Rusche and O. Kirchheimer[7], with an increase in unemployment and an
excess of manpower, a tightening of penal control is expected against the mass of
desperate people who increasingly show their discomfort through various forms of
protest.

In fact, in Greece the impact of the crisis on social dynamics was dramatic and the
reaction seems to have taken the most repressive forms.

IUS/13

4 / 8

H
U

M
A

N
 R

IG
H

T
S

 M
IG

H
T

 S
T

IL
L

 B
E

 B
U

R
IE

D
 B

E
H

IN
D

 T
H

E
 P

E
N

A
L

T
Y

CamminoDiritto.it
ISSN 2421-7123



In many countries, for a long time, the crime alarm and the fear of foreigners have been
effective tools in switching the attention to the problems related to the economic crisis and
unemployment.

The hatred, as well as the fear, which for a long time accompanied the identification of the
public enemy in the migrant, today seem to have changed its target in favor of a general
contempt for a political system that has shown itself unable to face the crisis. Infact in the
last two years the few attempts to use the “crime alarm”[8] theme as an instrument of
electoral consensus have failed, for the benefit of those who have been able to convey
consensus in anger towards the political system or in the promises of a relaxation of
pressure tax.

One of the direct consequences of overcrowding is suicide[9].

In prisons, the risk of suicidal behavior is high and is often managed through continuous
surveillance, the removal of possible improper weapons, staff training, the construction of
“anti-suicide” cells, the use of containment systems for individuals in crisis, alarms, locks,
railings and security fixtures, which make it more difficult to carry out an act of
desperation.

In prison, suicide has a higher frequency than outside (8.7% against 0.6%).

Inmates of all ages, from all backgrounds and in all prisons can commit suicide.

Today, a new consequence of prison overcrowding is COVID-19[10].

It is sad to notice that the dehumanizing and unhealthy environments of prisons have
negative effects on the health and well-being of residents and staff.

Outbreaks of COVID-19 have been reported in prisons around the world, in which the
population density and turnover of the prison population contribute to an increased risk of
contracting the virus compared to the free population.

As a mitigation measure, to reduce the density and the spread of the disease, several
jurisdictions have opted for the release of prisoners.

In response to the anger and fear of contracting the virus there have been numerous
protests among prisoners and prison evacuation in multiple countries.
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5. Conclusion 

Rights disturb, make noise, because they demonstrate the unacceptability of arbitrariness
in the exercise of politics that wants to be released from any control of constitutional
legitimacy.

In the final version of the Charter of Fundamental Rights of the European Union, in fact,
the term “person” has replaced any other subjective reference.

Article 3 of the Charter of Fundamental Rights transforms this set of indications into an
unavoidable principle: «Everyone has the right to respect for his or her physical and
mental integrity».

The imprisoned body is its negation[11], consisting in the delivery of his/her own body to a
logic deeply material, the object of a power that presents itself as needed and which is
instead the manifestation of irrelevance, in the prison, of ancient and new principles of
legal civilization. 

Can a healthy re-education be based on deprivation? 

The main focus of this reflection is based not on the identification of the special rights of
prisoners, but on the recognition of the fact that they must remain the owners of personal
rights.

An exception is represented by those closely linked to the prison condition that must
always be measured according to the principles of dignity, integrity of the body and the
principle of equality, often violated in prison logic.

The policy of the prison judgment has always had a function of social control of the
dangerous classes as opposed to the hard-working ones with a distinction that often leads
to the identification of danger with poverty.

Too often jurists construct abstract categories to escape confrontation with reality, but the
attitude of a political class that rejects reality and even behaves as if it does not exist is
worse, because it is breaking a constitutional duty. 

It is important that the idea that human dignity requires protection without admitting

IUS/13

6 / 8

H
U

M
A

N
 R

IG
H

T
S

 M
IG

H
T

 S
T

IL
L

 B
E

 B
U

R
IE

D
 B

E
H

IN
D

 T
H

E
 P

E
N

A
L

T
Y

CamminoDiritto.it
ISSN 2421-7123



exceptions comes more concretely into our culture.
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